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TRIALS AND TRIBULATIONS OF A POWER OF ATTORNEY 

 
As financial advisors, we see no end of legal documents - trusts, wills, articles of incorporation and 

the like.  The power of attorney can be as complex as any of these but its length is unusually short 

despite its awesome implications.     

 

Powers of attorney are governed not only by the words of the document but also by statutory 

legislation and legal interpretations.  You certainly don’t see this in the POA itself but be assured it is 

there.   The person signing the power of attorney is the grantor and the persons to whom authority is 

given are the attorneys.  

 

Whenever I ask clients if they have a power of attorney the answer is usually a short yes – my lawyer 

did one for us.   It never seems to me that clients really give enough thought about the vast powers 

they have given over to others by signing a POA.  And lawyers advising clients share in this 

responsibility and if they do not follow some pretty strict procedures they can probably be sued.  

Litigation may only be a short way down the line once family members get involved in hand to hand 

combat, misunderstandings and substantially differing points of view. 

 

There are two kinds of powers of attorney – the Continuing Power of Attorney for Property and the 

Power of Attorney for Personal Care.  They are regulated by the Substitute Decisions Act (SDA) in 

Ontario although other laws will come into play.   This article will be restricted to a discussion of the 

Continuing Power of Attorney for Property (CPA) and is based on Ontario law, so if you live 

elsewhere the rules could be different.  Obviously we are not giving legal advice and you should seek 

professional guidance in all Power of Attorney matters.   

 

Putting Your Assets at Risk 
 

As discussed above, grantors are handing over significant powers to their attorney so they should 

totally understand the implications.  Some important things they should consider before signing a 

POA are as follows: 

 

 The CPA usually comes into effect immediately  

 A CPA is valid providing the grantor is capable of giving it even if he or she is incapable of 

managing property 

 The attorney can do anything that the grantor can do.  Anything!  

TAX ALERT is a commentary on topics of current interest – usually topics relating to recent 

changes in tax law, new CRA administrative practices or current interpretations arising from tax 

cases.  Professional advice should be obtained before acting on any of this information.  
  

 



 

 

 Co-attorneys must act unanimously unless otherwise stated in the CPA (but infighting often 

results)  

 

Once you sign a CPA you should realize that you have put your assets at risk should your attorney be 

dishonest, incompetent in financial matters or see things differently than you do.  It’s also not 

unusual for an attorney to have a different perspective than others in the family (or a co-attorney) and 

this is where major conflict and legal fights begin.  So the attorney should consult but let it be known 

that under the golden rule, the one who has the gold (the attorney) rules.      

 

Giving a Power of Attorney  
 

In Ontario, a person is capable of giving a CPA if he or she knows a number of things which the 

lawyer should confirm including the following:  

 The kind of  property he or she is turning over and its approximate value 

 Possible legal obligations to dependants 

 The fact that the attorney will be able to do anything that the grantor could do  

 The attorney will have to account for his dealings with respect to the  property  

 The grantor can revoke the power of attorney 

 The possibility that attorneys may misuse their authority  

 

An English court case stated this more forcefully saying that the attorney acquires complete power 

over the grantor’s affairs, the attorney is able to do anything the grantor could have done and the 

attorney’s powers continue even if the grantor loses capacity.  

 

Drafting the CPA 

 
Responsibility for drafting the CPA starts with a lawyer who should carefully counsel his client.  

Some lawyers have checklists to review with clients which the client should sign off on.  Most 

importantly, the lawyer must make sure that grantor is competent and not subject to undue influence 

of well intentioned (or not so well intentioned) family members, close relatives or friends – even if it 

seems to be an honest attempt to be helpful.  While it may seem draconian, lawyers should meet with 

their clients alone – without family present so the conversation can be open, frank and visceral.  

 

Seldom do POAs that I have seen give the attorneys authority beyond the usual authority contained in 

the off the shelf POA.  That is disappointing!  In some cases, thought should be given to provide 

additional powers.  For example, this might allow the attorney to lend or gift assets to family 

members.  Care needs to be taken when adding such additional discretion but in some cases it might 

simply create certainty for an attorney’s actions that otherwise could be questioned.      

  

Accepting Attorney Responsibilities 
 

Before accepting the responsibilities of attorney, you should understand the many legal 

responsibilities you are taking on.  The attorney is there to take care of the wishes of the grantor first 

and make sure the grantor’s needs get first priority.  Yes, they deserve a good quality nursing home 

and not the bare minimum.  Sometimes attorneys seem to be so concerned about their inheritances 

that the grantor’s needs get short changed.  Some of an attorney’s important responsibilities are as 

follows: 

 

 Understand the terms of the grantors will so its terms are not violated 



 

 

 Make expenditures reasonably necessary for the grantor or the grantor’s dependents 

 Make application to the court for direction if necessary – especially in cases of conflict 

 Beware of the possibility to formally pass accounts if required by the grantor or family 

members 

 Keep a list of all assets acquired or disposed of with dates, amounts and relevant details  

 Don’t disclose information contained in the grantor’s accounts except to the grantor 

 Listen to relatives and friends and family before making final decisions 

 Keep accounts and records until authority ceases under the CPA and then maintain them for 

possible later examination  

 

In addition to the rules under the SDA, there are some general rules imposed on the attorney under 

common law: 

 

 Use reasonable care  

 Not obtain a secret profit 

 Not allow personal interest to conflict with those of the grantor 

 Not assign or delegate your  attorney’s authority to another person 

 

Disputes 
 

There can be many kinds of disputes under a CPA that could lead to litigation.  An attorney is usually 

a lay person and may need professional advice to avoid such disputes.  Areas of possible uncertainty 

are as follows: 

 

 The date upon which the power of attorney became effective, the date of incapacity of the 

grantor and the extent of the attorneys involvement 

 Disputes on whether it was the grantor or the attorney acting at any given stage 

 Whether the attorney has made unauthorized, questionable or even speculative investment 

decisions  

 Whether the attorney has taken into consideration the tax implications of an action 

 Whether the attorney has acted in a timely fashion in attending financial matters which 

otherwise may contribute to unnecessary expenses or losses  

 Whether the attorney sought professional advice when necessary  

 Disputes between siblings regarding the capacity or incapacity of the grantor 

 Attorney misappropriation of assets 

 Disputes where one or more attorneys have acted without knowledge or approval of another 

attorney under a joint CPA 

 

An attorney should know the provisions of the grantor’s will  because the attorney will ultimately be 

responsible to estate beneficiaries if they do something to frustrate a bequest.  Recently, beneficiaries 

of estates are having more success in making attorneys accountable for their actions.  For example, if 

as attorney you sell the cottage that nobody seemed to want and the cottage was a bequest to Mary 

under the grantor’s will – you have a big problem.   

 
If someone asks you to be their attorney, do it if you wish, but think carefully about your 

responsibilities and whether you have the capabilities and courage to take some tough decisions and 

get kicked around a bit – or a lot.   

 



 

 

Compensation 
 

An attorney is entitled to compensation.   If the CPA is silent on compensation, the SDA prescribes a 

fee of 3% of capital and income receipts, 3% of capital and income disbursements plus 3/5 of 1% of 

the average annual assets under the attorney’s power.  The best plan is to spell out the compensation 

in the CPA so everyone knows the grantor’s wishes up front and court approval is unnecessary.  

Compensation is taxable, but CRA is unlikely to allow a deduction for attorney fees paid.   

 

The Attorney Must Keep an Accounting 

 
An attorney is required to keep accounts but is not required to pass them by a court unless ordered to 

do so.  However, an attorney should keep complete accounting records and all related documents, 

invoices, correspondence and supporting evidence on which decisions were made.  Minutes of 

meetings are a good idea. 

 

Summing Up 

 
The responsibilities of an attorney are many.  Because the outcomes of an attorney’s many decisions 

can significantly affect the value of assets and ultimate beneficiaries’ entitlements, an attorney 

should listen carefully to the quiet foot steps down the hall.  Accept a power of attorney with care 

and expect the worst.  But if you make good decisions, know and play by the rules and consult 

widely, hopefully all will work out.    
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